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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 1.  TIME:  8:30   CASE#: MSC21-00845 
CASE NAME: MARY P GRANT VS LAURIE WEST 
HEARING ON MOTION TO/FOR INTERVENE FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Contra Costa County’s unopposed motion to intervene pursuant to Labor Code 3853 is granted. 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 2.  TIME:  9:00   CASE#: MSC08-02855 
CASE NAME: WASHINGTON VS HOFFMAN 
HEARING ON MOTION TO/FOR TO BE RELIEVED AS COUNSEL FILED BY 
DAVID WASHINGTON, JR 
* TENTATIVE RULING: * 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. Counsel shall submit an order for 
signature. The court’s order is not effective until it is served. 

  

 3.  TIME:  9:00   CASE#: MSC16-00111 
CASE NAME: CROCENZI VS. IVRY 
HEARING ON ORDER OF EXAMINATION AS TO VICTOR IVRY 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 4.  TIME:  9:00   CASE#: MSC18-01921 
CASE NAME: STATE FARM VS VASQUEZ 
HEARING ON MOTION TO/FOR VACATE DISMISSAL AND ENTER JDUGMENT & 
NON APPEARAN FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
 Withdrawn by the moving party. 

  

 5.  TIME:  9:00   CASE#: MSC19-02245 
CASE NAME: ARIZA VS FRANCO 
HEARING ON DEMURRER TO COMPLAINT of ARIZA FILED BY SOLOMON 
HERSCHEL GORLICK 
* TENTATIVE RULING: * 
 
 Withdrawn by the moving party.  
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 6.  TIME:  9:00   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
HEARING ON MOTION TO/FOR STRIKE PLN REQ FOR PUNITIVE DAMAGES & 
ATTY FEES FILED BY JORDAN J YUDIEN 
* TENTATIVE RULING: * 
 
 On the Court's own motion, the hearing is continued to March 16, 2022 at 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS CHATFIELD 
HEARING ON MOTION TO/FOR UNSEAL CASE FILED BY JOEL MCVAY 
* TENTATIVE RULING: * 
 
The motion will be heard by Judge Maier, Department 36, on March 17, 2022 at 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC20-01971 
CASE NAME: KHAN VS FIELDS 
HEARING ON MOTION TO/FOR AMEND THE COMPLAINT TO ALLEGE MALICE 
FILED BY ABDUL KHAN 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Abdul Khan (“Plaintiff” or “Khan”)’s motion to amend the Complaint 

to allege malice and to request punitive damages as against Defendant Rebekah Jean Fields 

(“Defendant” or “Fields”). Plaintiff moves pursuant to Code of Civil Procedure (“CCP”) § 473 and 

Defendant opposes the motion. 

For the following reasons, the motion is granted. 

Analysis 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 

pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 

amendments, to permit the resolution of all disputed matters between two parties in a single 

proceeding. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 

Cal.App.4th 905, 916; see also Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 

1081 [policy of “great liberality” in permitting amendments to pleadings at any stage of the 

proceedings].) Further, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. Ct. 

(1989) 213 Cal.App.3d 1045, 1048.) 
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Trial courts are to liberally permit such amendments, provided there is no statute of limitations 

concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 

or added costs of preparation. (Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490.) 

In Opposition, Defendant argues that “plaintiff has to surpass two burdens laid out in CCP 

section 425.13.” (Opp. at 2:9-10.) However, that statute by its own terms applies only to claims 

for punitive damages against a health care provider. This is a personal injury case arising out of 

a motor vehicle accident in which Defendant was one of the drivers. Defendant’s reliance on 

case law decided under CCP § 425.13 is also inapt. To the extent Defendant has merit-based 

arguments against the inclusion of punitive damages, they are more properly the subject of a 

motion to strike. Finally, Defendant has not demonstrated any prejudice as a result of the 

proposed amendment.  

The motion is granted. Plaintiff shall file his First Amended Complaint within 10 days of this 

hearing.  

 

  

 9.  TIME:  9:00   CASE#: MSC21-00621 
CASE NAME: CREER VS TRANSMONTAIGNE OPERAT 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CREER FILED BY 
TRANSMONTAIGNE OPERATING GP LLC 
* TENTATIVE RULING: * 
 
Continued to 04/27/22 at 9:00AM. 

  

10.  TIME:  9:00   CASE#: MSC21-00945 
CASE NAME: SANCHEZ VS CHAVEZ 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ERICK 
CHAVEZ 
* TENTATIVE RULING: * 
 
The motion to be relieved is denied without prejudice. When the motion is served on a client by 
email, the motion must include a “declaration stating that the electronic service address is the 
client’s current electronic service address.” CRC 3.1362(d)(2).  
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11.  TIME:  9:00   CASE#: MSN21-2307 
CASE NAME: IN RE: 817 MAISON WAY, RICHMON 
HEARING ON PETITION TO/FOR RE: UNRESOLVED CLAIMS AND DEPOSIT OF 
UNDISTRIBUTED FILED BY ATTORNEY LENDER SERVICES, INC. 
* TENTATIVE RULING: * 
 
The Court finds the Petitioner has given the requisite notice that undistributed funds have been 
deposited.  

  

12.  TIME:  9:00   CASE#: MSN22-0221 
CASE NAME: IN RE: KARLA ISABELLA GOMEZ PE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Approved. The court will sign the orders provided. 

  

13.  TIME:  9:05   CASE#: MSN21-2357 
CASE NAME: LEONG VS. WINGTIP COMMUNICATIO 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY BYRON LEONG 
* TENTATIVE RULING: * 
 
The hearing has been continued to April 27, 2022 at 9:00 a.m. 

 

ADD ON 

 

14.  TIME:  9:05   CASE#: MSC18-01553 
CASE NAME: SRI VS. DUTCH GIRL ENTERPRISES, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR ALT, SUMMARY ADJUDICATION 
FILED BY DUTCH ENTERPRISES, INC., MICHELLE WINDSOR 
* TENTATIVE RULING: * 
 

Defendants Dutch Enterprises, Inc., Michelle Windsor Baughman and Joseph 

Baughman’s motion for summary adjudication as to Dutch Enterprises and Michelle 

Baughman is granted to cause of action five and denied as to cause of action seven. 

Summary adjudication as to Joseph Baughman is granted as to cause of action six and 

denied as to causes of action three, five and seven. Summary judgment is denied.  
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Plaintiff SRI Environmental sued the Defendants for (1) breach of oral agreement 

(Dutch), (2) common count (Dutch), (3) breach of duty of loyalty (Joseph Baughman), (4) 

conversion (Joseph Baughman), (5) deceit (all Defendants), (6) negligence (Joseph 

Baughman), and (7) unfair competition (all Defendants).  

The Defendants filed a motion for summary judgment or adjudication that was heard in 

September 2020. The Court denied the motion for summary judgment, granted summary 

adjudication on causes of action one, two and four and denied summary adjudication on causes 

of action three, five, six, seven and on punitive damages.  

For this motion, Defendants move for summary judgment or alternatively summary 

adjudication of causes of action three, five, six and seven. This motion raises grounds not 

previously argued in the first motion for summary adjudication (with one exception addressed 

below).  

Breach of Duty of Loyalty (C/A 3, against Baughman) 

Defendants challenge the breach of duty of loyalty claim based on the statute of 

limitations. Defendants argue that a breach of the duty of loyalty claim has a two-year statute of 

limitations under Code of Civil Procedure section 339(1).  

 “[A]n employer has the right to expect the undivided loyalty of its employees. The duty of 

loyalty is breached, and may give rise to a cause of action in the employer, when the employee 

takes action which is inimical to the best interests of the employer.” (Stokes v. Dole Nut 

Co. (1995) 41 Cal.App.4th 285, 295.) “During the term of employment, an employer is entitled to 

its employees' ‘undivided loyalty.’ [Citation.]” (Fowler v. Varian Assocs. (1987) 196 Cal.App.3d 

34, 41.) A breach of the duty of loyalty is essentially a subset of the breach of fiduciary duty, 

both claims include the same elements. (See, Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th 

400, 410; see also CACI no. 4102.)  

Defendants argue that the statute of limitations for breach of the duty of loyalty is two 

years. Defendants rely entirely on a federal district court case, Mattel, Inc. v. MGA Entm't, 

Inc. (C.D.Cal. 2010) 782 F.Supp.2d 911, 1001. Mattel offered no analysis on why the statute of 

limitations for the breach of duty of loyalty would be two-years. In addition, Defendants cite no 

California case holding that the statute of limitations for the breach of duty of loyalty would be 

two-years.  

“The statute of limitations for breach of fiduciary duty is three years or four years, 

depending on whether the breach is fraudulent or nonfraudulent. [Citations.]” (American Master 

Lease LLC v. Idanta Partners, Ltd. (2014) 225 Cal.App.4th 1451, 1479.) Sometimes the 

limitation period is less than three years. For example, in Hydro-Mill Co., Inc. v. Hayward, Tilton 

& Rolapp Ins. Associates, Inc. (2004) 115 Cal.App.4th 1145 the two-year statute of limitations 

for professional negligence applied instead of the four-year statute of limitations for breach of 

fiduciary duty. The court explained that “the applicable statute of limitations is determined by—
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as variously phrased—the nature of the right sued upon, the primary interest affected by the 

defendant’s wrongful conduct, or the gravamen of the action. [Citations.]” (Id. at 1158-1159.)  

The breach of duty of loyalty claim is based on allegations that Baughman referred 

business to Dutch, failed to collect referral fees form Dutch and concealed this fact from Plaintiff. 

(FAC ¶35.) The claim is also based on allegations that Baughman used Plaintiff’s contractor 

license number to get a building permit for his home, used Plaintiff’s tax ID number for the claim 

to his insurance company, which caused Plaintiff to be taxed $200,000 and used Plaintiff’s 

equipment to work on his house. (FAC ¶38.) The claim also alleges that Baughman took non-

slavageable items, including appliances, from customer’s homes and later sold those items 

online. (FAC ¶ 40.) The claim also alleges that Baughman did not do his work well and stopped 

showing up to work for months before his employment was terminated, but it is unclear how 

those claim rise to the level of breach of duty of loyalty. (FAC ¶37.)  

Defendants argue that Plaintiff’s claim here is primarily based on the contract between 

Plaintiff and Dutch Enterprises. Defendants’ argument is not compelling. Here, the claim against 

Baughman is based on his alleged duties of loyalty to the Plaintiff as an employee. Thus, the 

primary right here is Plaintiff’s claim that Baughman acted in his own interests while harming his 

employer. This is a different claim than the breach of contract claim against Dutch Enterprises. 

The Court finds that either the three or four-year statute of limitations applies here, depending 

on whether fraud is alleged.  

The complaint in this case was filed on July 31, 2018. Defendants argue that the claim 

accrued before July 31, 2016, which would make the claim untimely based on the two-year 

statute of limitations.  

Defendants’ evidence shows that Plaintiff was aware of some problem with collecting 

referral fees by the end of 2015. (Shain depo. 65:19-66:3.) Yet, Defendants’ evidence does not 

show that Plaintiff was aware of all of Baughman’s alleged breach of loyalty at that time. 

Defendants’ evidence also shows that Plaintiff was aware of additional misconduct by 

Baughman by July 18, 2016 when Plaintiff submitted a declaration to the Labor Board. 

(Beaudoin decl. ex. 3.) 

This evidence does not show that the claim was untimely based on the three- or four-

year statute of limitations. Thus, Defendants have not met their burden on summary 

adjudication.  

In reply, Defendants argue that even if the three-year statute of limitations applies, the 

claim is still barred for the reasons explained in the discussion on the deceit cause of action. 

Assuming that it is appropriate to consider this argument first raised in reply, it does not fully 

address this cause of action. The breach of duty of loyalty claim goes beyond the referral fee 

issue. The deceit argument does not address the allegations that Baughman used Plaintiff’s 

contractor license number to get a building permit for his home, used Plaintiff’s tax ID number 
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for the claim to his insurance company, which caused Plaintiff to be taxed $200,000 and used 

Plaintiff’s equipment to work on his house.  

The motion for summary adjudication of the breach of duty of loyalty claim is denied.  

Deceit (C/A 5, against all Defendants) 

Defendants argue the claim for deceit fails because the three-year statute of limitations 

has expired. Fraud has a three-year statute of limitations. (Code of Civil Procedure section 

338(d).) The original complaint in this case was filed on July 31, 2018.  

“ ‘[T]he uniform California rule is that a limitations period dependent on discovery of the 

cause of action begins to run no later than the time the plaintiff learns, or should have learned, 

the facts essential to his claim.’ [Citation.] Thus, for example, the statute of limitations in a cause 

of action for fraud ‘commences to run after one has knowledge of facts sufficient to make a 

reasonably prudent person suspicious of fraud, thus putting him on inquiry … .’ [Citations.]” 

(Cleveland v. Internet Specialties West, Inc. (2009) 171 Cal.App.4th 24, 31.)  

This claim is brought against all Defendants. As to Baughman it is alleged that he had a 

duty to disclose to Plaintiff all referrals for textile cleaning work, collect referral fees and disclose 

when those fees were not being paid. (FAC ¶50.) As to Dutch Enterprises and Michelle 

Baughman, it is alleged that had agreed to pay Plaintiff for referrals, but at some point, decided 

to continuing accepting referrals with no intention of paying the referral fees. (FAC ¶51.)  

Dutch stopped paying referral fees to Plaintiff in 2012. (Depper decl. ¶14.) Shain admits 

that sometime before 2015 she became aware that Dutch (also known as CRDN) was not 

paying referral fees, which was confirmed by her bookkeeper in late 2015. (Shain decl. 65:19-

66:3.) Thus, as to Dutch and Michelle Baughman, the statute of limitations began running before 

2015, which is more than three-years before the complaint was filed.  

Plaintiff’s evidence shows that when Baughman was fired, the Concord Police 

Department confiscated some of his work equipment. (Shain decl. ¶12.) This equipment was not 

returned until late 2017. That equipment showed that Baughman was selling items taken from 

job sites and showed three new referrals to Dutch. (Shain decl. ¶¶ 14-15.)  

As to Dutch and Michelle Baughman there is no triable issue of material fact. The fact 

that additional referrals were made to Dutch does not change the accrual date for the fraudulent 

statements since Shain was already aware that the statements were false. Shain does not 

provide evidence that Dutch or Michelle Baughman made new fraudulent statements in 2016 or 

2017 that would require a different statute of limitations analysis.  

As to Baughman, Shain was aware that referral fees were not being paid before 2015. 

(Shain depo. 65:19-66:3.) Shain and/or the bookkeeper asked Baughman about the referral fees 

and Baughman said he would ask about them. The evidence shows that Baughman repeatedly 
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said he would collect referral fees from Dutch. (Shain decl. ¶7.) This statement amounts to 

Baughman admitting that the referral fees had not yet been paid. Baughman did not state that 

he had collected the fees, which might have triggered a different statute of limitations analysis.  

Still, part of the alleged concealment by Baughman was that he had a duty to disclose all 

referrals. The evidence confiscated by the Police and not returned until 2017 showed three new 

referrals to Dutch. Thus, the alleged fraudulent concealment of those referrals did not begin to 

run as to Baughman until 2017.  

The separate statement for deceit also mentions that the claim is barred due to a lack of 

knowledge, but that issue was not included in the notice of motion.  

Summary adjudication of deceit is granted as to Dutch and Michelle Baughman and 

denied as to Joseph Baughman.  

Negligence (C/A 6, against Baughman) 

 Defendants argue the claim for negligence fails because the two-year statute of 

limitations had expired.  

A cause of action usually “accrues at ‘the time when the cause of action is complete 

with all of its elements.’ [Citation.]” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 

806.) “[U]nder the delayed discovery rule, a cause of action accrues and the statute of 

limitations begins to run when the plaintiff has reason to suspect an injury and some wrongful 

cause, unless the plaintiff pleads and proves that a reasonable investigation at that time would 

not have revealed a factual basis for that particular cause of action.” (Id. at 803.)  

The negligence claim is based on Baughman’s failure to collect referral fees, failure to 

tell Plaintiff about not collecting referral fees and alleged poor job performance, including failing 

to timely or accurately bill insurance company. (FAC ¶55.) Plaintiff alleges it did not discover the 

negligence until August 2016. (FAC ¶55.)  

Baughman stopped working for Plaintiff in March 2016. (Baughman decl. ¶7) After his 

termination, Baughman filed a claim seeking unemployment benefits from Plaintiff. (Baughman 

decl. ¶¶8-9.) In her deposition, Plaintiff’s president admitted that she knew Baughman had not 

collected referral fees prior to July 31, 2016. (Shain depo. 65:19-66:3; 122:18-123:4.) On July 

18, 2016, Shain signed a declaration to support Plaintiff’s defense of Baughman’s claims before 

the Labor Board. (Beaudoin decl. ex. 3.) In this declaration, Shain provides a long list of reasons 

why Baughman was bad at his job, including not timely billing insurance companies. (Beaudoin 

decl. ex. 3 ¶¶14-15.) 

Here, Defendants’ evidence shows that Baughman’s negligent conduct stopped by the 

time his employment was terminated in March 2016. March 2016 would normally be the accrual 

date, however, there is some evidence to support delayed discovery for a short period of time. 
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Defendants’ evidence shows, however, that by July 16, 2018 Plaintiff (through Shain) was 

aware of Baughman’s alleged negligent conduct. Thus, the statute of limitations for the 

negligence claim began running on July 16, 2016 and this case was filed more than two-years 

later. Defendants have met their burden of showing that the negligence claim is time barred.   

In opposition, Plaintiff argues that Shain did not know the full extent of Baughman’s 

failure to collect referral fees or properly invoice / bill the insurance companies. (Shain decl. 

¶¶11, 22.) This evidence is insufficient to show there is a triable issue of material fact as to when 

the negligence claim accrued. Plaintiff had already terminated Baughman’s employment and 

was aware of his failure to collect referral fees and bill insurance companies. These facts show 

that Plaintiff was on notice of the allege negligent conduct by July 16, 2016. The fact that 

Plaintiff was not aware of the full extent of the conduct does not delay accrual of this claim. 

Plaintiff was aware of at least some of Baughamn’s alleged negligent conduct by July 16, 2016, 

which is sufficient to start the running of the statute of limitations. In addition, Plaintiff has not 

shown that a reasonable investigation in July 2016 would not have revealed a factual basis for 

this cause of action.  

In addition to delayed discovery, Plaintiff argues that equitable estoppel applies here. 

Equitable estoppel requires: “ ‘ “ ‘(1) The party to be estopped must know the facts; (2) he must 

intend that his conduct shall be acted upon, or must so act that the party asserting the estoppel 

had the right to believe that it was so intended; (3) the party asserting the estoppel must be 

ignorant of the true state of facts; and, (4) he must rely upon the conduct to his injury.’ ” ’ 

[Citation.]” (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099.)  There are, however, important time limitations on equitable estoppel. 

In Vaca v. Wachovia Mortgage Corp. (2011) 198 Cal.App.4th 737, 746, the court held that 

equitable estoppel did not apply where the plaintiff was aware of the true identities of the 

defendants 1 or 2 years before the statute of limitations ran. The court explained that in that 

case, defendants conduct did not prevent plaintiff from timely filing suit. (Ibid; see also Lantzy v. 

Centex Homes (2003) 31 Cal.4th 363, 385 [“plaintiffs have pled no facts indicating that 

defendants’ conduct directly prevented them from filing their suit on time”.].)  

Plaintiff’s evidence does not show that equitable estoppel applies. By July 16, 2016, 

Baughman no longer worked for Plaintiff and Plaintiff was aware of the facts supporting the 

negligence cause of action. There is no evidence to show that Baughman did anything to 

prevent Plaintiff from discovering the facts of the alleged negligence or from filing suit after 

March 2016. The Court finds that equitable estoppel does not help Plaintiff as to the negligence 

claim.  

Plaintiff also argues that the negligence claim includes Baughman concealing that 

Plaintiff’s contractor license and tax ID number and using Plaintiff’s employees to work on his 

house. Although those allegations may generally be included in the complaint, they are not 

included in the negligence claim.  
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Summary adjudication of the negligence claim is granted.  

Unfair Business Practices (C/A 7, against all Defendants) 

Plaintiff’s unfair competition claim alleges that Defendants engaged in unfair competition 

by not paying the 20% referral fee and/or by concealing that non-payment. (FAC ¶59.)  

Defendants argue the claim for unfair business practices fails because there was no 

unfair competition. Defendants argument is the same for all three defendants.  

Defendants argue that the two companies were not in competition and as such there can 

be no claim for unfair business practices under Business and Professions Code section 17200. 

This argument was raised in the prior motion for summary adjudication and was denied.  

Unfair competition includes to include ‘any unlawful, unfair or fraudulent business act or 

practice.’ ([Business and Professions Code] § 17200.)  Its coverage is ‘sweeping, embracing “ 

‘anything that can properly be called a business practice and that at the same time is forbidden 

by law.’ ” ’ [Citations.]” (Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone 

Co. (1999) 20 Cal.4th 163, 180.)  

Defendants go on to discuss what is required for an “unfair” action and they make a 

compelling argument that the failure to pay referral fees is not unfair or unlawful. Yet, the claim 

here also includes that Dutch concealed its non-payment of referral fees. That issue would be 

sufficient to state an unfair competition claim based on fraudulent conduct.  

Defendants’ evidence shows that Dutch told Plaintiff it would stop paying referral fees as 

of September 2012. (Depper decl. ¶¶13-14.) This fact is disputed by Plaintiff. (Shain decl. ¶¶17-

18.) Therefore, there is a triable issue of material fact on whether Defendants concealed that 

Dutch would no longer pay referral fees.  

Defendants’ notice of motion also stated that this claim failed because the referral 

practice violates Insurance Code section 754. This issue was not address in Defendants’ 

moving papers and was therefore waived.  

Finally, page limits for summary judgment and adjudication moving and opposition briefs 

is 20 pages. (California Rules of Court, rule 3.1113(d).) The opposition brief was 26 pages (with 

a signature line on the 27th page). The Court could have disregarded the entire opposition brief 

or stopped reading at page 20, which would have meant there was no opposition provided to 

this claim. The Court considered both these options, but ultimately decided to consider the 

entire opposition memorandum despite it being oversized.  

Summary adjudication as to this claim is denied as to all defendants.  

Evidence 
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Defendants’ request for judicial are denied. The request for judicial notice of the 

complaint, first amended complaint and tentative ruling issued in this case are unnecessary.   

Defendants’ request for judicial notice of a decision of the California Unemployment Insurance 

Appeals Board is denied. While the Court could take judicial notice that this decision found 

Baughman was entitled to unemployment benefits, the Court does not take judicial notice of the 

findings of fact included within that decision. The fact that Baughman was found to be entitled to 

unemployment benefits does not appear relevant to the issues presented in this motion.   

 The Court rules on Defendants’ objections to Shain’s declaration as follows: 

1. Overruled 
2. Overruled 
3. Overruled 
4. Sustained 
5. Sustained 
6. Overruled 
7. Overruled 
8. Overruled 
9. Overruled 
10. Sustained 
11. Overruled 
12. Sustained 
13. Overruled 
14. Overruled 
 

The Court rules on Defendants’ objections to Methven’s declaration as follows: 

1. Sustained.  
2. Sustained.  
3. Sustained.  
4. Overruled.  
5. Sustained.  
6. Sustained.  
7. Overruled.  
8. Overruled.  

 

 

15.  TIME:  9:05   CASE#: MSN18-1358 
CASE NAME: VALENCIA VS. BOARD OF REGISTER 
HEARING ON MOTION TO/FOR REASONABLE ATTORNEY FEES FILED BY JANET 
ANNE BAENA VALENCIA RN 
* TENTATIVE RULING: * 
 
Petitioner’s motion for attorney fees pursuant to California’s private attorney general statute and 

the federal Civil Rights Attorney’s Fees Awards Act is denied.  
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Petitioner asserts that she is entitled to fees under CCP 1021.5 for her success in vacating 

discipline and expenses imposed by respondent Board of Registered Nursing. While the court 

rejected many of petitioner’s arguments, it did find that “the weight of the evidence did not 

support the Board’s finding of gross negligence.” (SOD, pp.20-22.) The court also found the 

Board violated due process in ordering petitioner to pay the Board’s expenses in light of the 

insufficient evidence.  Finally, the court ordered respondent to pay interest of $390.45 without 

the requirement of a new order or judgment. All of these successful rulings were individual to 

petitioner and failed to confer any significant benefit on the public.  

Petitioner primarily seeks fees for a rulings which went against her. For example, this court 

declined to adopt petitioner’s argument that the standard of review should be clear and 

convincing evidence. Petitioner appealed to “reverse the adverse rulings and provide guidance 

on these important issues for licensing agencies, attorneys and courts to protect her and other 

licensees.” (Opening Brief, p. 9.) Petitioner explicitly argued that reversal would “support 

attorney’s fees under the Civil Rights Act and section 1021.5.” (Reply Brief, p. 8.)   

When the Court of Appeal dismissed the appeal, finding petitioner was not an aggrieved party, 

petitioner sought rehearing. Again, petitioner asserted that she would be entitled to recover fees 

if the Court of Appeal reversed this court’s decision on certain points. (See, Petition for Reh’g, 

pp. 11-12 (Petitioner “is aggrieved because the adverse rulings impair her ability to recover 

attorney fees on a new motion for which the trial court has retained jurisdiction.”)) The Court of 

Appeal declined the rehearing and the Supreme Court denied review. Since petitioner did not 

successfully vindicate an important public right or confer a benefit on a large class of persons or 

demonstrate the necessity of private enforcement for the public good, she has failed to prove 

entitlement to attorney fees under CCP 1021.5. 

As for her federal claim to fees, it is important to note that Petitioner did not plead a federal 
claim in her writ petition. Nor did she request fees under the federal Civil Rights Act (42 USCA 
1988) or any other federal statute in her writ petition or memorandum in support of the motion. 
The court finds it would be unfair and prejudicial to respondent to belatedly consider the claim 
solely on the fee motion. See Board of Administration v. Wilson (1997) 57 Cal.App.4th 967, 974 
(Court has discretion to deny 1988 fees where the issue was not raised prior to the fee motion.) 
Moreover, petitioner has failed to establish that she succeeded in bringing a civil rights action 
substantial enough to support federal jurisdiction 
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